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 1.  TIME:  9:00   CASE#: MSC19-00605 
CASE NAME: IBRAHIM VS PASTIME FOODS 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY PASTIME 
FOODS, LLC, 
* TENTATIVE RULING: * 
 
Unopposed motion for defense counsel to be relieved as attorney for Pastime Foods is granted. 
The court will sign the order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00665 
CASE NAME: KALINOWSKI VS ARTEAGA 
HEARING ON MOTION TO/FOR ORDER ENFORCING SETTLEMNT AGREEMENT CCP 
664.6 FILED BY JULIA ARTEAGA, ENRIQUE ARTEAGA 
* TENTATIVE RULING: * 
 
Unopposed motion for order enforcing settlement agreement pursuant to CCP § 664.6 is 
granted. Plaintiff Mark Kalinowski is ordered to release all claims against defendants within 10 
days of this order. Upon receipt of the signed release, defendants will pay plaintiff $35,000 and 
plaintiff will execute a dismissal of the action. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS THOMAS MILWAY 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND DISMISS 
CROSS-DEFS FILED BY HENRY BAILEY, ANNE BAILEY 
* TENTATIVE RULING: * 
 

Cross-Defendants Henry and Anne Bailey’s petition to compel arbitration is continued to 

November 3, 2021.   

The parties should submit briefs of no more than five pages double-spaced that address 
whether the Federal Arbitration Act applies here. As part of the briefing, the parties should 
discuss Victrola 89, LLC v. Jaman Properties 8 LLC (2020) 46 Cal.App.5th 337. The parties may 
also discuss if there is an exception to the general rule that where the FAA applies the Court 
does not have the discretion to deny arbitration to avoid conflicting rulings. (See, Mastick v. TD 
Ameritrade, Inc. (2012) 209 Cal.App.4th 1258, 1263.)  The briefs shall be filed and served no 
later than October 22, 2021. 
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 4.  TIME:  9:00   CASE#: MSC19-02555 
CASE NAME: MARTINEZ VS WALGREENS, ET AL. 
HEARING ON MOTION TO/FOR QUASH DEPOSITION SUBPOENA FOR 
PRODUCTION OF BUSINE, FILED BY SOURIYA MARTINEZ 
* TENTATIVE RULING: * 
 
Continued to November 3, 2021 at 9:00 a.m. per stipulation. 
 

  

 5.  TIME:  9:00   CASE#: MSC20-01288 
CASE NAME: PADILLA VS WOLCH 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM 
INTERROGATORIES, FILED BY JOEL PADILLA, EMELI ESPINOZA 
* TENTATIVE RULING: * 
 
Withdrawn by the moving party. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED 
COMPLAINT FILED BY PHILADELPHIA INDEMNITY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The hearing on the motion is continued to October 27, 2021 at 9:00 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ALAMILLO FILED 
BY PHILADELPHIA INDEMNITY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The hearing on the demurrer is continued to October 27, 2021 at 9:00 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-01901 
CASE NAME: BENNETT & JOHNSON VS FREMONT B 
HEARING ON MOTION TO/FOR DEEM THE TRUTH OF MATTERS IN REQ 
ADMITTED FILED BY BENNETT & JOHNSON, LLP 
* TENTATIVE RULING: * 
 
The motion is continued to October 27, 2021 at 9:00 a.m. 
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 9.  TIME:  9:00   CASE#: MSC20-02307 
CASE NAME: MCNEAL VS LIBERTY MUTUAL GROUP 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MCNEAL FILED BY 
LIBERTY MUTUAL GROUP, INC., LIBERTY MUTUAL INSURANCE COMPANY, 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Liberty Mutual Group, Inc., Defendant Liberty Mutual Insurance 

Company, and Defendant Liberty Mutual Fire Insurance Company (collectively, “Defendants”)’s 

Demurrer. The Demurrer relates to Plaintiff Linton McNeal (“Plaintiff” or “McNeal”)’s Second 

Amended Complaint (“SAC”) for (1) conversion; (2) fraudulent deceit; (3) breach of contract; 

(4) fraud / intentional misrepresentation; (5) breach of fiduciary duty; (6) negligence; and 

(7) intentional infliction of emotional distress. Plaintiff is in pro per. 

Defendant demurs to all of Plaintiff’s causes of action pursuant to Code of Civil Procedure 

(“CCP”) § 430.10 as follows: 

(1) conversion: all three Liberty Mutual entities demur to this cause of action pursuant to 

§ 430.10 subsection (e) and (f);  

(2) fraudulent deceit: all three Liberty Mutual entities demur to this cause of action pursuant 

to § 430.10(e); 

(3) breach of contract: all three Liberty Mutual entities demur to this cause of action 

pursuant to § 430.10 subsection (e) and (f);  

(4) fraud / intentional misrepresentation: all three Liberty Mutual entities demur to this cause 

of action pursuant to § 430.10(e); 

(5) breach of fiduciary duty: all three Liberty Mutual entities demur to this cause of action 

pursuant to § 430.10(e); 

(6) negligence: all three Liberty Mutual entities demur to this cause of action pursuant to 

§ 430.10(e); and 

(7) intentional infliction of emotional distress: all three Liberty Mutual entities demur to this 

cause of action pursuant to § 430.10(e). 

Defendants also demur to all of the causes of action of the SAC on the grounds that they are 

barred by the statute of limitations.  

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Plaintiff requests judicial notice of several documents he describes as “documents received from 
Fabucci at the time of the inception of the insurance policies which are the subject of this 
litigation.” (Plt. RJN at 1:20-21.) These documents are not the proper subject of judicial notice; 
the request is denied. 

(The Court notes that Plaintiff has filed an “Objection to Liberty Mutual’s Request for Judicial 
Notice” but no request for judicial notice by Liberty Mutual is on file, nor does Defendants’ proof 
of service reflect a request for judicial notice.) 
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Analysis 

(1) Conversion and (3) Breach of Contract 

Defendants demur to Plaintiff’s causes of action for conversion and breach of contract in part on 

grounds of uncertainty pursuant to CCP § 430.10(f). 

Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 

Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be sustained 

only when the complaint is such that the defendant cannot even determine what it must respond 

to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

Notwithstanding the prior opportunity to amend, Plaintiff’s claims (now for conversion as well as 
breach of contract) are no more certain. Plaintiff continues to refer to at least three different 
insurance policies (homeowner’s, auto, and life) at least one of which he also alleges is no 
longer administered by Liberty Mutual. (See SAC at ¶ 39.) The SAC does not clearly distinguish 
between each Defendant and, in fact, refers to each distinct Liberty Mutual entity generally as 
“Liberty Mutual.” As a consequence, it is unclear which actions are alleged against Defendant 
Liberty Mutual Group, Inc., which are alleged against Defendant Liberty Mutual Insurance 
Company, and which are alleged against Defendant Liberty Mutual Fire Insurance Company, 
and for what policies. 

Plaintiff has failed to allege facts sufficient to state a cause of action for either conversion or 
breach of contract. 

(2) Fraudulent Deceit 

Defendant demurs to Plaintiff’s second cause of action for fraudulent deceit on the grounds that 
Plaintiff’s allegations lack particularity.  

“In California, fraud must be pled specifically; general and conclusory allegations do not suffice. 
Thus the policy of liberal construction of the pleadings . . . will not ordinarily be invoked to 
sustain a pleading defective in any material respect. This particularity requirement necessitates 
pleading facts which show how, when, where, to whom, and by what means the representations 
were tendered.” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645 [emphasis original; internal 
citations and quotation marks omitted].) 

Plaintiff’s fraudulent deceit claim is unclear. He alleges generally that he requested revisions 
from Liberty Mutual/Fabucci to his life insurance policies in 2010/2012 but did not discover 
they were not made until his life policies were transferred to Protective in 2019. (SAC at ¶ 48.) 
He also alleges that he “has suffered damage financial and otherwise relevant harms as a direct 
and proximate result of Liberty Mutual’s mismanagement of each [of] his various insurance 
policies.” (Id. at ¶ 50.) 

However, the SAC is bereft of specific allegations of who made representations to him, how they 
were made, or by what means these alleged representations were made. As a consequence, 
Plaintiff has failed to allege facts sufficient to state a cause of action for fraudulent deceit. 

(4) Fraud / Intentional Misrepresentation; 

For the same reasons as described above, Plaintiff’s cause of action for fraud / intentional 
misrepresentation is also fatally defective. Plaintiff has failed to allege specific allegations of who 
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made representations to him, how they were made, or by what means these alleged 
representations were made. Plaintiff has failed to allege facts sufficient to state a cause of action 
for fraud slash intentional misrepresentation. 

 (5) Breach of Fiduciary Duty 

“The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a 
fiduciary duty; (2) a breach of the fiduciary duty; and (3) resulting damage.” (Pellegrini v. Weiss 
(2008) 165 Cal.App.4th 515, 524.)  

Defendant demurs to this cause of action on the grounds that “insurance companies do not 
stand in a fiduciary relationship with policyholders.” (Griffin Dewatering Corp. v. N. Ins. Co. of 
New York (2009) 176 Cal.App.4th 172, 207.) It is true that California law draws a distinction 
between a true fiduciary and the fiduciary-like duties of an insurance company. Under California 
law, the insurer-insured relationship “is not a true ‘fiduciary relationship’ in the same sense as 
the relationship between trustee and beneficiary, or attorney and client.” (Vu v. Prudential 
Property & Casualty Ins. Co. (2001) 26 Cal. 4th 1142, 1150-51.) 

In opposition, Plaintiff acknowledges that the relationship between insurer and insured is a 
“limited fiduciary relationship” and not a true “fiduciary relationship.” (Opp. at 15:15-17) That 
said, even assuming arguendo there is a fiduciary relationship here, Defendants’ alleged breach 
is wholly unclear. Paragraph 88 of the SAC alleges a number of issues that are purported 
breaches but how each alleged issue is a breach is uncertain. For example, Plaintiff alleges that 
“Defendants further breached their duty of good faith and fair dealing … by (E) [f]ailing to 
provide a property insurance contract that is unambiguous[.]” Plaintiff does not identify what 
language from what insurance policy was ambiguous. Plaintiff has failed to allege facts sufficient 
to state a cause of action for breach of fiduciary duty. 

(6) Negligence 

The elements of a cause of action for negligence are: the “defendant had a duty to use due 
care, that he [or she] breached that duty, and that the breach was the proximate or legal cause 
of the resulting injury. [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292–
293.) “[E]very [negligence] case is governed by the rule of general application that all persons 
are required to use ordinary care to prevent others from being injured as the result of their 
conduct.” (Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 46.) The existence of a legal duty 
to use reasonable care in a particular factual situation is a question of law for the court to 
decide. (Adams v. City of Fremont (1998) 68 Cal.App.4th 243, 265.) 

Defendant demurs to this claim on the grounds that “negligence is not among the theories of 
recovery generally available against insurers.” (Sanchez v. Lindsey Morden Claims Services, 
Inc. (1999) 72 Cal.App.4th 249, 254 [emphasis original].) Plaintiff does not respond to this 
authority in opposition; instead, he argues the elements of negligent misrepresentation. Even 
assuming arguendo that Plaintiff intended to plead a negligent misrepresentation claim, the SAC 
fails to allege the requisite specificity. While there is some conflict in the case law discussing the 
precise degree of particularity required in the pleading of a claim for negligent 
misrepresentation, there is a consensus that the causal elements, particularly the allegations of 
reliance, must be specifically pleaded. (E.g., Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 
167, 184; Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) Plaintiff has not 
done so. 
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Plaintiff has failed to allege facts sufficient to state a cause of action for negligence or negligent 
misrepresentation. 

(7) Intentional Infliction of Emotional Distress 

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: 
(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
the defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized community.” (Wilson v. Hynek (2012) 
207 Cal.App.4th 999, 1009 [quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593] 
(“Wilson”).) 

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of 
action for intentional infliction of emotional distress where there were no allegations of conduct 
by defendants that could be considered “outrageous.” The Wilson court noted that “[a]t most, 
this was a creditor/debtor situation whereby defendants were exercising their rights under the 
loan agreements.” (Wilson, 207 Cal.App.4th at 1009.) The same is the true here. There is no 
evidence of outrageous or extreme conduct. Plaintiff has failed to allege facts sufficient to state 
a cause of action for intentional infliction of emotional distress. 
 

  

10.  TIME:  9:00   CASE#: MSC20-02307 
CASE NAME: MCNEAL VS LIBERTY MUTUAL GROUP 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MCNEAL FILED BY 
PROTECTIVE LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Protective Life Insurance (“Defendant” or “Protective”)’s 

Demurrer. The Demurrer relates to Plaintiff Linton McNeal (“Plaintiff” or “McNeal”)’s Second 

Amended Complaint (“SAC”) for (1) conversion; (2) fraudulent deceit; (3) breach of contract; 

(4) fraud / intentional misrepresentation; (5) breach of fiduciary duty; (6) negligence; and 

(7) intentional infliction of emotional distress. Plaintiff is in pro per. 

Defendant demurs to all of Plaintiff’s causes of action pursuant to Code of Civil Procedure 

(“CCP”) § 430.10 subsection (e) and (f) on several grounds. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of two life insurance policies; the same two policies that the 
Court took judicial notice of on the prior demurrer briefing. This time, however, Plaintiff opposes 
the request for judicial notice on the grounds that policies are disputed (although he appears to 
acknowledge that they are “copies of the policies of Mr. McNeal’s Daughters” (Opp. at 2:1)). 
Plaintiff separately objects to the McCabe Declaration to which the policies are attached, on the 
grounds that they are “photo copies, not certified copies.” (Obj. at 1:21-22.) Plaintiff’s objection 
is overruled and the request is granted. (Evid. Code §§ 452, 453.) 
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Plaintiff requests judicial notice of several documents he describes as “documents received from 
Fabucci at the time of the inception of the insurance policies which are the subject of this 
litigation.” (Plt. RJN at 1:20-21.) The request is opposed. These documents are not the proper 
subject of judicial notice; the request is denied. 

Analysis 

Plaintiff is the payor on several insurance policies with Liberty Mutual and Protective. 
The gravamen of his complaint is that Defendant has refused to change the beneficiary on 
two life insurance policies insuring his daughters, Brittany McNeal and Nickia McNeal. 
Previously, this Court sustained Defendant’s demurrer to Plaintiff’s FAC partly because under 
the terms of the policy the actions Plaintiff complains of are not breach. Specifically, Plaintiff did 
not dispute that Kurita Jamison was the owner of the policies (Opp. to Protective’s Demurrer to 
FAC at 4:5), and his declaration in opposition to that demurrer confirmed that Kurita Jamison is 
the owner of both policies. (McNeal Decl. in Opposition to Protective’s Demurrer to FAC at ¶ 2, 
Ex. A). Plaintiff did not object to the Defendant’s prior request for judicial notice which attached 
the policies at issue. Those policies by their own terms state that only the owner may change 
the owner or any revocable beneficiary (RJN ISO Protective’s Demurrer to FAC at Ex. A at 4, 
Ex. B at 4). 

Now, Plaintiff alleges that he “is and always has been the owner and the sole person paying all 
premiums on each of these policies and maintains he believes he is the sole owner and sole 
payor of all policies to which he currently pays premiums.” (SAC at ¶ 1:13-16.) He also now 
argues in opposition that he is “the owner and sole payor of the policies since 2008[.]” (Opp. at 
5:28-6:1.) 

“Plaintiff’s papers in opposition [to a demurrer] are reliable indications of his position on the facts 
and we may use these statements as admissions against him.” (Setliff v. E. I. Du Pont de 
Nemours & Co. (1995) 32 Cal.App.4th 1525, 1536; see also Rodas v. Spiegel (2001) 87 
Cal.App.4th 513, 518 [affirming trial court’s order sustaining the defendant’s demurrer based on 
admissions in a plaintiff’s opposition and observing, “[w]e also may, and shall, take judicial 
notice of admissions in plaintiff’s opposition to [the] demurrer”].) 

“Under the sham pleading doctrine, a pleader cannot circumvent prior admissions by the easy 
device of amending a pleading without explanation.” (Womack v. Lovell (2015) 237 Cal.App.4th 
772, 787 [emphasis original].) “[T]he trial court has every right to guard against sham pleadings 
and to prevent abuse of the litigation process.” (Sanai v. Saltz (2009) 170 Cal.App.4th 746, 
768.) “For example, the trial court has discretion to deny leave to amend when the proposed 
amendment omits or contradicts harmful facts pleaded in a prior pleading unless a showing is 
made of mistake or other sufficient excuse for changing the facts. Absent such a showing, the 
proposed pleading may be treated as a sham.” (Ibid., citing Vallejo Development Co. v. Beck 
Development Co. (1994) 24 Cal.App.4th 929, 946 and Amid v. Hawthorne Community Medical 
Group, Inc. (1989) 212 Cal.App.3d 1383, 1390.) 

The rationale underlying the sham pleading doctrine would seem to apply here: avoiding the 
shortcomings of a prior filing—in this case papers in opposition to a demurrer—by alleging facts 
inconsistent with those shortcomings in a subsequent complaint. 

Moreover, “[t]he allegations of the complaint must for the purposes of demurrer be accepted as 
true unless they are contrary to facts of which a court may take judicial notice.” (Alisal Sanitary 
Dist. v. Kennedy (1960) 180 Cal.App.2d 69, 73.) The Court may “take judicial notice of 
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admissions in plaintiff’s opposition[s] to the demurrer[s].” (Rodas, supra, 87 Cal.App.4th at 518, 
citing Evid. Code, § 452(d).) ““‘[T]he complaint should be read as containing the judicially 
noticeable facts, “even when the pleading contains an express allegation to the contrary.” 
[Citation.] A plaintiff may not avoid a demurrer by pleading facts or positions in an amended 
complaint that contradict the facts pleaded in the original complaint or by suppressing facts 
which prove the pleaded facts false.’”” (State of California ex rel. Metz v. CCC Information 
Services, Inc. (2007) 149 Cal.App.4th 402, 412 quoting McKell v. Washington Mutual, Inc. 
(2006) 142 Cal.App.4th 1457, 1491.) “In determining the sufficiency of a complaint a court 
should consider those facts of which it has judicial notice, even though they are not pleaded.” 
(Arthur v. Oceanside-Carlsbad Junior College District (1963) 216 Cal.App.2d 656, 661.) 

As stated above, Plaintiff admitted in his opposition to Defendant’s prior demurrer that he 
was not the owner of the policies and confirmed that Kurita Jamison is the owner of the policies. 
As also stated above, the Court may take judicial notice of Plaintiff’s admissions in oppositions 
to demurrers (Rodas, supra, 87 Cal.App.4th at p. 518), and “[t]he allegations of the complaint 
must for the purposes of demurrer be accepted as true unless they are contrary to facts of which 
a court may take judicial notice.” (Alisal Sanitary Dist., supra, 180 Cal.App.2d at p. 73.) 

Plaintiff alleges in his Second Amended Complaint that he is the owner on each of the policies 
at issue. (SAC at ¶ 1.) These allegations “are contrary to facts of which a court may take 
judicial notice” (Alisal Sanitary Dist., supra, 180 Cal.App.2d at p. 73), specifically the admissions 
in plaintiff's prior declaration and opposition that Kurita Jamison is the owner of the policies. 
Plaintiff may not avoid Protective’s Demurrer by pleading facts or positions in his second 
amended complaint “‘“that contradict the facts pleaded in the original complaint or by 
suppressing facts which prove the pleaded facts false.”’” (Metz, supra, 149 Cal.App.4th at p. 
412; McKell, supra, 142 Cal.App.4th at p. 1491.) 

(1) Conversion;  

“Conversion is the wrongful exercise of dominion over the property of another. The elements of 
a conversion claim are: (1) the plaintiff’s ownership or right to possession of the property; (2) the 
defendant’s conversion by a wrongful act or disposition of property rights; and (3) damages… .” 
(Hodges v. County of Placer (2019) 41 Cal.App.5th 537, 551.) 

Though unclear, Plaintiff’s conversion claim appears to rest on his allegation that he is paying 
for insurance policies that he is unable to alter, amend or change. (SAC at ¶ 40.) To the extent 
Plaintiff’s conversion claim is predicated on the policies themselves, pursuant to his own 
admission, he is not the owner of the policies at issue. To the extent his conversion claim is 
predicated on his policy payments, money can be the subject of a conversion claim only if 
plaintiff identifies a specific sum allegedly converted by the Defendant. (See Shahood v. Cavin 
(1957) 154 Cal. App. 2d 745, 748.) Plaintiff has not done so. Nor has Plaintiff engaged with 
Defendant’s authority which suggests that accepting payment of insurance premiums cannot be 
the subject of conversion. (See id; see Dem. at 12:20-24.) 

Plaintiff has failed to allege facts sufficient to state a cause of action for conversion. 

(2) Fraudulent Deceit; (4) Fraud / Intentional Misrepresentation;  

Defendant demurs to Plaintiff’s second cause of action for fraudulent deceit and fourth cause of 
action for fraud / intentional misrepresentation on the grounds that they are not separate causes 
of action, that they are not pled with particularity, Plaintiff has failed to plead reliance upon any 
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purported misrepresentation by Defendant, and the SAC does not identify any actionable 
misrepresentation or omission by Defendant.  

Although Plaintiff does not engage with Defendant’s first ground, the Court declines to sustain 
the Demurrer on that basis. Instead, the Court focuses on the issue of particularity. 

“In California, fraud must be pled specifically; general and conclusory allegations do not suffice. 
Thus the policy of liberal construction of the pleadings . . . will not ordinarily be invoked to 
sustain a pleading defective in any material respect. This particularity requirement necessitates 
pleading facts which show how, when, where, to whom, and by what means the representations 
were tendered.” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645 [emphasis original; internal 
citations and quotation marks omitted].) 

Plaintiff’s fraud claims do not meet this standard. The SAC is bereft of specific allegations of 
who made representations to him, how they were made, or by what means these alleged 
representations were made. Plaintiff has failed to allege facts sufficient to state causes of action 
for fraudulent deceit or fraud slash intentional misrepresentation. 

(3) Breach of Contract;  

The elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff. (Reichert v. General Ins. Co. (1968) 68 Cal.2d 822, 830.) 

To the extent Plaintiff’s breach of contract claim against Protective is once again premised on 
Protective’s alleged failure to have Ms. Jamison removed as beneficiary of the life insurance 
policies, as the Court indicated in its prior order, under the terms of the policy the actions 
Plaintiff complains of are not breach. Furthermore, the breach of contract claim of the SAC has 
few direct allegations against Protective. Plaintiff’s opposition fails to meaningfully engage with 
Protective’s Demurrer arguments.  

Plaintiff has failed to allege facts sufficient to state a cause of action for breach of contract. 

(5) Breach of Fiduciary Duty;  

“The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a 
fiduciary duty; (2) a breach of the fiduciary duty; and (3) resulting damage.” (Pellegrini v. Weiss 
(2008) 165 Cal.App.4th 515, 524.)  

Defendant demurs to this cause of action on the grounds that “insurance companies do not 
stand in a fiduciary relationship with policyholders.” (Griffin Dewatering Corp. v. N. Ins. Co. of 
New York (2009) 176 Cal.App.4th 172, 207.) It is true that California law draws a distinction 
between a true fiduciary and the fiduciary-like duties of an insurance company. Under California 
law, the insurer-insured relationship “is not a true ‘fiduciary relationship’ in the same sense as 
the relationship between trustee and beneficiary, or attorney and client.” (Vu v. Prudential 
Property & Casualty Ins. Co. (2001) 26 Cal. 4th 1142, 1150-51.) 

In opposition, Plaintiff acknowledges that the relationship between insurer and insured is a 
“limited fiduciary relationship” and not a true “fiduciary relationship.” (Opp. at 15:8-12.) Here, 
the parties’ relationship is even more attenuated, as Plaintiff is a payor on the policies rather 
than an insured or an owner. Plaintiff argues that “Protective, by and thru its agent McCabe, 
had an obligation to advise McNeal that the 2010 Life policies they received in 2019 did not 
have accurate payment authorization and should have verified with the Payor that the policies 
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satisfied his wishes.” (Opp. at 7:25-27.) The Court has reviewed the SAC and there do not 
appear to be any allegations with respect to “McCabe.” 

Even assuming arguendo that an insurer and payor could have a fiduciary relationship, 
Protective’s alleged breach is wholly unclear. Paragraph 88 of the SAC alleges a number of 
issues that are purported breaches but how each alleged issue is a breach is uncertain. 
For example, Plaintiff alleges that “Defendants further breached their duty of good faith and 
fair dealing … by (A) [f]ailing to issue insurance policy contracts to McNeal that contained 
exclusionary language that is narrowly drafted[.]” Plaintiff does not identify what exclusionary 
language from which insurance policy was not plainly drafted. He has failed to allege facts 
sufficient to state a cause of action for breach of fiduciary duty. 

(6) Negligence; 

The elements of a cause of action for negligence are: the “defendant had a duty to use due 
care, that he [or she] breached that duty, and that the breach was the proximate or legal cause 
of the resulting injury. [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292–
293.) “[E]very [negligence] case is governed by the rule of general application that all persons 
are required to use ordinary care to prevent others from being injured as the result of their 
conduct.” (Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 46.) The existence of a legal duty 
to use reasonable care in a particular factual situation is a question of law for the court to 
decide. (Adams v. City of Fremont (1998) 68 Cal.App.4th 243, 265.) 

Defendant demurs to this claim on the grounds that “negligence is not among the theories of 
recovery generally available against insurers.” (Sanchez v. Lindsey Morden Claims Services, 
Inc. (1999) 72 Cal.App.4th 249, 254 [emphasis original].) Plaintiff does not respond to this 
authority in opposition; instead, he argues the elements of negligent misrepresentation. Even 
assuming arguendo that Plaintiff intended to plead a negligent misrepresentation claim, the SAC 
fails to allege the requisite specificity. While there is some conflict in the case law discussing the 
precise degree of particularity required in the pleading of a claim for negligent 
misrepresentation, there is a consensus that the causal elements, particularly the allegations of 
reliance, must be specifically pleaded. (E.g., Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 
167, 184; Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligence or negligent 
misrepresentation. 

(7) Intentional Infliction of Emotional Distress 

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: 
(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
the defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized community.” (Wilson v. Hynek (2012) 
207 Cal.App.4th 999, 1009 [quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593] 
(“Wilson”).) 

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of 
action for intentional infliction of emotional distress where there were no allegations of conduct 
by defendants that could be considered “outrageous.” The Wilson court noted that “[a]t most, 
this was a creditor/debtor situation whereby defendants were exercising their rights under the 
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loan agreements.” (Wilson, 207 Cal.App.4th at 1009.) The same is the true here. There is no 
evidence of outrageous or extreme conduct. Plaintiff has failed to allege facts sufficient to state 
a cause of action for intentional infliction of emotional distress. 
 

  

11.  TIME:  9:00   CASE#: MSC21-00621 
CASE NAME: CREER VS TRANSMONTAIGNE OPERAT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CREER FILED BY 
TRANSMONTAIGNE OPERATING GP LLC 
* TENTATIVE RULING: * 
 
The demurrer is denied without prejudice for failure to file a proof service reflecting notice of the 
hearing date. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON MOTION TO/FOR STRIKE FIRST AMENDED COMPLAINT FILED BY 
DOORDASH, INC., 
* TENTATIVE RULING: * 

 

Defendants Tara Khawaja and Mark Lewis Hinton (collectively “Individual Defendants”), 
as well as defendant DoorDash, Inc., have moved to strike portions of the operative complaint 
filed by plaintiff Alfredo Lopez. DoorDash also demurs. Doordash’s demurrer is sustained. 
Both motions to strike are granted with respect to punitive damages and attorneys’ fees, 
but otherwise denied. Plaintiff may file an amended complaint on or before October 25, 2021. 

I. Background 

Sometime during the night of January 31, 2021 or the early morning of February 1, 2021, 
while plaintiff and his wife were sleeping in their home, Individual Defendants crashed into 
plaintiff’s vehicle, which was legally parked on the street, causing substantial damage. While 
defendant Khawaja owned the vehicle, she had allowed defendant Hinton to drive because her 
driver's license was suspended. Police officers were called to the scene, interviewed 
defendants, and prepared a traffic collision report. Individual Defendants told the officers they 
were conducting a delivery on behalf of DoorDash. The officers concluded defendant Hinton 
violated California Vehicle Code section 22107. 

Besides his damaged vehicle, plaintiff contends the event caused him substantial 
distress, anguish, and anxiety that continues to this day. His work and personal life has been 
profoundly disrupted. Plaintiff sought to resolve this matter with the respective insurance 
companies for defendants, but both disclaimed any liability, were uncooperative, and eventually 
DoorDash’s insurer, Assurant, denied the claim, stating that “the driver was not on the door 
dash application on the day the incident occurred." Defendant Khawaja's insurer, Progressive, 
did not respond to a demand letter from plaintiff.  

Plaintiff filed suit on May 3, 2021. He subsequently filed a First Amended Complaint 
(“FAC”), which alleges (1) negligence against all defendants; (2) negligent entrustment against 
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defendant Khawaja; (3) vicarious liability against DoorDash; (4) negligent hiring, supervision, or 
retention of employee against DoorDash; and (5) emotional distress against all defendants. 

DoorDash responded by filing a demurrer to the fifth cause of action (emotional distress) 
and a motion to strike, as described below. Individual Defendants also filed a motion to strike. 
Plaintiff opposes the demurrer and motions to strike. He requests leave to file a second 
amended complaint, which he attaches to his counsel’s declaration in support of the 
oppositions.  

While a plaintiff may amend in lieu of opposing a demurrer or motion to strike (see CCP 
§ 472 [allowing amendment as a matter of right so long as the date for an opposition has not 
passed]), the Court notes the oppositions were filed on September 30th. The filing was a day 
late, despite plaintiff having obtained extra time to respond on an ex parte basis. The Court 
nonetheless exercises its discretion to consider plaintiff’s late oppositions, as opposed to 
disregarding them as DoorDash advocates. The merits of these motions are thus appropriate for 
consideration at this time. Nonetheless, plaintiff’s reliance on his proposed Second Amended 
Complaint in order to oppose the pending motions is improper, as both sets of defendants point 
out. The below analysis does not incorporate any new proposed allegations, or any evidence 
attached to the Declaration of Michael B. Lopez that purportedly supports the new allegations.  

II. Meet and Confer 

The efforts to meet and confer by counsel for both sets of defendants were insufficient. 
Counsel failed to engage in such efforts “in person or by telephone.” (Code Civ. Proc., §§ 
430.41(a); 435.5(a).) However, failure to meet and confer in compliance with the statute is not a 
permissible basis for either sustaining or overruling a demurrer. Given the improbability that 
meeting and conferring in the correct format would change the results here, the Court proceeds 
with its ruling. 

III. Requests for Judicial Notice 

Individual Defendants’ unopposed request for judicial notice of the First Amended 
Complaint is granted. The Court may take notice of documents in its own file. 

The Court also notes that plaintiff attempts to invoke notice of certain other documents 
filed in this matter (a case management statement filed by DoorDash and his motion regarding 
the sequencing of discovery), but fails to comply with California Rules of Court, rules 3.1306(c) 
and 3.1113(l). The purposes for which judicial notice is requested (the length of trial requested 
by DoorDash and the failure of defendants to produce an insurance policy), is also not 
particularly important for ruling on the pending motions.  

IV. Motions to Strike  

a. Standard 

The Court may, upon a motion to strike by defendant: (a) Strike out any irrelevant, false, 
or improper matter inserted in any pleading, or (b) Strike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court. 
(Code Civ. Proc., §§ 435-436.) The matter must appear on the face of the complaint, or from a 
matter of which the court is required to take judicial notice. (Code Civ. Proc., § 437(a).) In ruling 
on motion to strike, courts do not read allegations in isolation, but rather as a whole, all parts in 
their context, assuming their truth. (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 
1255.) 
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b. Discussion of Individual Defendants’ Motion 

Individual Defendants seek to strike numerous factual allegations, all substantive 
portions of the second cause of action (for negligent entrustment), and plaintiff’s prayer for 
“consequential damages,” punitive damages, and attorney fees.  

i. Punitive Damages 

Individual Defendants request the Court strike as the FAC’s prayer for punitive damages. 
(See Prayer for Relief. Line item 2.) 

A plaintiff seeking punitive damages must allege specific facts justifying their recovery. 
(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. 
(1975) 49 Cal.App.3d 22, 29.)  Punitive damages are not ordinarily recoverable in actions for 
negligence. (G. D. Searle & Co., supra, at p. 29.) Punitive damages are only recoverable in such 
an action if the plaintiff establishes malice as defined by Civil Code section 3294 (c)(1), 
specifically, conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others. (Civil Code § 3294 (c)(1).)  

Thus, the plaintiff must plead facts showing an intent to injure or despicable conduct 
which is carried on by the defendant with a willful and conscious disregard of the rights or safety 
of others. (See Civ. Code, § 3294 (c)(1).)  

As argued by both sets of defendants, what is alleged here is an accident, not an 
intentional tort. The factual allegations in the FAC do not amount to the sort of despicable 
conduct that could support a claim for punitive damages. The motion is granted with respect to 
Line Item 2 in the FAC’s prayer for relief (punitive damages). 

ii. Attorneys’ Fees 

Individual Defendants request the Court strike the prayer for attorneys’ fees. Depending 
on what plaintiff can allege in any future version of the complaint, attorneys’ fees may turn out to 
be warranted (pursuant to CCP 1021.5, perhaps, as plaintiff argues may be possible in his 
Opposition to Individual Defendants’ motion at 10:9-11). At this point, however, there is no 
contractual or statutory basis for fees.  

The motion to strike the prayer for attorneys’ fees is granted.  

iii. Consequential Damages 

Individual Defendants request the Court strike the prayer for “consequential damages,” 
but provide no argument specific to this request. Accordingly, it is denied.  

iv. Other Allegations 

Individual Defendants seek to strike many of the allegations in the FAC on the basis that 
only relevant evidence is admissible. Even the authorities cited in the motion clarify that this rule 
pertains to trials and serves purposes often related to proceedings before a jury. (See Motion, 
7:3-5.) The cases cited do not dictate how a complaint may be styled, or what sort of context a 
plaintiff may provide through its factual allegations. Individual Defendants’ conclusory assertion 
that the status of defendant Khawaja’s driver’s license is “irrelevant” to the claims asserted is 
one example of how the arguments make no sense in this context. Where the claim involves a 
defendant’s work as a driver, or another defendant’s hiring of a driver, the fact that the driver 
holds no valid license to drive is, indeed, “relevant.” The status of defendant Khawaja’s license 
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is thus not irrelevant, false, improper, or otherwise “not drawn in conformity with the laws of 
this state.” 

Because a complaint is not admissible evidence, the potential for prejudice to 
defendants is limited. While the allegations of a complaint frame the issues to be decided in the 
merits phase of the case, the allegations do not obviate the requirement that a plaintiff prove 
entitlement to the relief sought.  

Individual Defendants’ request to strike paragraphs 25-26 amounts to eliminating 
an entire cause of action, as noted by plaintiff in his opposition, which is improper on a motion 
to strike.  

Accordingly, the motion to strike is denied as to the remaining allegations challenged by 
Individual Defendants.  

c. Discussion of DoorDash Motion 

i. "General” 

DoorDash argues that the word “general” in plaintiff’s prayer for relief should be stricken 
because the facts alleged do not justify a claim for emotional distress. The issue, as a result, is 
addressed in the demurrer. The term “general” in this context is not self-explanatory, and 
whether “general” damages are ever recoverable in a property damage case is not necessary 
to determine at this stage of the proceeding. The motion is denied as to the word “general” in 
plaintiff’s prayer for relief. 

ii. Punitive damages  

See above discussion related to Individual Defendants’ motion to strike. Further, to the 
extent plaintiff argues that DoorDash “lied,” this is not what is alleged. The paragraphs cited 
refer to communications with DoorDash’s insurer. The motion is granted with respect to punitive 
damages. 

iii. Attorneys' fees and costs 

See above discussion related to Individual Defendants’ motion to strike. The motion is 
granted with respect to attorneys’ fees. 

V. Demurrer by DoorDash 

DoorDash demurs to the fifth cause of action for emotional distress, arguing the facts 
pleaded are insufficient to constitute a cause of action under both an intentional or negligent 
standard. Plaintiff responds with a discussion of tort law generally, DoorDash’s purported 
attempts to minimize his suffering, and the breach element of his claim.  

a. Standard 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) “If the complaint states a 
cause of action under any theory, regardless of the title under which the factual basis for relief is 
stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title 
Guaranty Co. (1998) 19 Cal.4th 26, 38.) A demurrer cannot be taken to only a part of a cause of 
action or count. (Reed v. Drais (1885) 67 Cal. 491, 491.) In ruling on a demurrer, the court 
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considers the face of the pleading attacked and matters subject to judicial notice. (Code Civ. 
Proc. § 430.30(a).)  

b. Discussion 

NIED is encompassed by the tort of negligence, which requires a plaintiff to establish 
that defendant owed plaintiff a duty. This is a question of law and the existence of a duty 
depends upon the foreseeability of the risk and a weighing of policy considerations for and 
against imposition of liability. (Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1072.)  

Courts have discussed a distinction between "bystander" and "direct victim" cases. 
(Burgess, supra at p. 1072, citations omitted.) The difference is the source of the duty. (Ibid.) 
Bystander cases are where a plaintiff seeks to recover damages as a percipient witness to the 
injury of another, despite having no preexisting relationship with the defendant. (Ibid.) Plaintiff 
here was not a percipient witness to the collision, so he cannot assert a bystander claim.  

Any direct victim theory would also fail. The threshold element of a cause of action for 
negligence is the existence of a duty to use due care toward an interest of another that enjoys 
legal protection against unintentional invasion. (Fluharty v. Fluharty (1997) 59 Cal.App.4th 484, 
494, citation omitted.) “Whether this […] prerequisite has been satisfied in a particular case is a 
question of law to be resolved by the court. A judicial conclusion that a duty is present or absent 
is merely a shorthand statement rather than an aid to analysis. 'Duty,' is not sacrosanct in itself, 
but only an expression of the sum total of those considerations of policy which lead the law to 
say that the particular plaintiff is entitled to protection.” (Ibid.) 

“[U]nless the defendant has assumed a duty to plaintiff in which the emotional condition 
of the plaintiff is an object, recovery is available only if the emotional distress arises out of the 
defendant's breach of some other legal duty and the emotional distress is proximately caused by 
that breach of duty. Even then, with rare exceptions, a breach of the duty must threaten physical 
injury, not simply damage to property or financial interests.” (Potter v. Firestone Tire & Rubber 
Co. (1993) 6 Cal.4th 965, 985.) 

Because the cases make clear that “foreseeability of the injury alone is not a useful 
'guideline' or a meaningful restriction on duty, (see Burgess v. Superior Court (1992) 2 Cal.4th 
1064, 1074), we also examine other factors in this case. The determination whether in a specific 
case a defendant will be held liable to a third person is a matter of policy and involves balancing 
(1) the extent to which the transaction was intended to affect the plaintiff, (2) the foreseeability of 
harm to the plaintiff, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness 
of the connection between the defendant's conduct and the injury suffered, (5) the moral blame 
attached to the defendant's conduct, and (6) the policy of preventing future harm. (Fluharty, 
supra, at p. 494.) 

Most of these factors do not weigh in plaintiff’s favor here. While the Individual 
Defendants may have been “unfit” as delivery drivers, their having been hired by DoorDash was 
not intended to affect plaintiff. Nor was the possibility that they might speed, crash into a parked 
vehicle, and cause a sleeping plaintiff emotional distress particularly foreseeable. While the act 
of contracting with a driver whose license was suspended for deliveries may be morally 
blameworthy, the connection to plaintiff’s emotional distress is weak. 

Plaintiff argues that “California law and public policy are grounded in the protection of the 
public” (Opposition, 9:9-13.) As a general statement, this may be true, but there is much more 
specific authority that controls what this Court must decide under the circumstances. DoorDash 
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cites Gu v. BMW of North America, LLC (2005) 132 Cal.App.4th 195, 200, where a car 
manufacturer was held to have no duty to the plaintiff, whose sister had been killed in a car 
crash allegedly resulting from the manufacturer’s negligence. Dismissal of the case was 
affirmed because the plaintiff, despite being owner of the car, had not witnessed the crash and 
could not state a cause of action for negligent infliction of emotional distress as a direct victim. 
The argument for a duty in this case is much less persuasive under the circumstances. Plaintiff 
did not address the Gu case in his opposition.  

The argument that “a multitude of statutory standards” are implicated by DoorDash’s 
conduct here is not sufficiently specific to allow a full evaluation by the Court, but to the extent 
that plaintiff is referring to a standard of care set by statute, a duty to the plaintiff here would still 
need to be established.  

Plaintiff makes an alternative argument that intentional infliction of emotional distress 
exists here. IIED liability requires pleading and proof that the defendant's conduct was not only 
intentional and outrageous, but also directed at the plaintiff or done in his presence while the 
defendant knew plaintiff was present. (See Christensen v Superior Court (1991) 54 Cal.3d 868, 
902.) Nothing in the FAC indicates any named defendant knew plaintiff, or knew that the 
damaged vehicle belonged to him, or believed he was present at the scene. Plaintiff repeatedly 
refers to the collision here as an “accident.” The conduct alleged here also does not qualify as 
“outrageous” in the sense that it was "so extreme as to exceed all bounds that are usually 
tolerated in a civilized community." (Hughes v Pair (2009) 46 Cal.4th 1035, 1050; Davidson v 
City of Westminster (1982) 32 Cal.3d 197, 209; CACI 1602.) 

The demurrer is sustained.  

 

  

13.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LOPEZ FILED BY 
DOORDASH, INC., 
* TENTATIVE RULING: * 
 
Please see Line 12. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S FIRST AMENDED 
COMPLAINT FILED BY TARA KHAWAJA, MARK LEWIS HINTON 
* TENTATIVE RULING: * 
 
Please see Line 12. 
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15.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON MOTION TO/FOR REQUESTING COURT ESTABLISH TIMING OF 
DISCOVERY, FILED BY ALFREDO LOPEZ 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to establish the timing of discovery is denied. Plaintiff has failed to establish 
good cause for the court to become involved in scheduling routine discovery in this relatively 
new case which is not yet even at issue. 

 

  

16.  TIME:  9:00   CASE#: MSC21-01227 
CASE NAME: RAMOS VS. ATHENE ANNUITY 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
 Plaintiffs’ request for a preliminary injunction is denied.  After carefully weighing the 
evidence, and considering both the likelihood that plaintiffs will prevail on the merits and the 
“relative interim harm” to both sides, the Court does not believe that a preliminary injunction 
would be appropriate. (See City of San Jose v. MediMarts, Inc. (2016) 1 Cal.App.5th 842, 850; 
O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1463.) 
 
 Defendant’s request for judicial notice is granted.  Defendant’s evidentiary objections are 
all sustained. 
 
 The next appearance date in this action is the case management conference scheduled 
for November 2, 2021, at 8:30 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY BOSCO CREDIT, LLC 
* TENTATIVE RULING: * 
 
Vacated.  First Amended Complaint filed. 
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18.  TIME:  9:00   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BOSCO CREDIT, LLC 
* TENTATIVE RULING: * 
 
Vacated.  First Amended Complaint filed. 
 

  

19.  TIME:  9:00   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MOREHOUSE HOMES, INC., et al. 
* TENTATIVE RULING: * 
 
Vacated.  First Amended Complaint filed. 
 

  

20.  TIME:  9:00   CASE#: MSN19-2155 
CASE NAME: EMPIRE DUNHILL, LLC VS ICANDY 
HEARING ON DEMURRER TO 1st Amended UD COMPLAINT - UNLTD JURIS of 
EMPIRE DUNHILL, LLC FILED BY SHAREEN NAZ ADAIR 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Shareen Adair to the first amended complaint. 
For the reasons set forth, the demurrer is sustained, with leave to amend.  

Background 

Plaintiff Empire Dunhill, LLC filed this action initially as an unlawful detainer complaint to recover 

possession of certain commercial premises in Antioch and for unpaid rent under its lease with 

Empire. On October 3, 2019, defendant Shareen Naz Adair filed a voluntary petition under 

Chapter 7 of the Bankruptcy Code, asserting that she was doing business under the fictitious 

business name iCandy Ventures and that the lease was an asset of her Chapter 7 bankruptcy 

estate. (RJN Exh. 1.)  

In its FAC, Empire alleges that Empire and Ms. Adair entered into a written lease for the 

premises, and that Ms. Adair filed bankruptcy listing the lease on her bankruptcy filings and 

"seeking a discharge of her debts and obligations." (FAC ¶¶ 14, 15.) Empire alleges that the 

lease was rejected in the bankruptcy. (FAC ¶ 16.) Empire alleges Ms. Adair "wrongfully" 

occupied the property from the date of the bankruptcy petition on October 3, 2019 through 

October 26, 2020. (FAC ¶ 17.) Plaintiff alleges the rejection of the lease terminated the lease. 

(FAC ¶ 17.)  

Ms. Adair received her discharge in the bankruptcy case on March 10, 2020. (RJN Exh. 2.) 

Her bankruptcy case was closed on April 22, 2021. (RJN. Exhs. 2, 3.) Empire filed the FAC 

two months later on June 23, 2021. Only the second cause of action of the FAC for tenancy 

at sufferance alleges a claim against Ms. Adair. (FAC pp. 3-4.)  
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Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 

865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 123.) The Court gives the 

complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal.3d at 318.) Further, "[i]n the construction of a pleading, for the 

purpose of determining its effect, its allegations must be liberally construed, with a view to 

substantial justice between the parties." (Code Civ. Proc. § 452.)  

The Court is limited to consideration of the complaint and matters of which the Court can take 

judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian v. Mercury Ins. Co. (2004) 

116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a court cannot consider, as 

Mercury would have us do, the substance of declarations, matter not subject to judicial notice, or 

documents judicially noticed but not accepted for the truth of their contents. (Citations 

omitted.)"].) 

Request for Judicial Notice 

The Court grants Plaintiff's unopposed request for judicial notice of Plaintiff's bankruptcy 

schedules and statement of financial affairs, the bankruptcy case docket, and final decree 

attached as Exhibits 1-3 to Plaintiff's request for judicial notice in opposition to the demurrer. 

(Evid. Code §§ 452(c) and (d).) 

Analysis 

Ms. Adair demurs to the FAC based on her bankruptcy. She contends the automatic stay and 

her subsequent discharge preclude Empire from asserting its claim against her for damages for 

the reasonable rental value of the property after she filed bankruptcy because the claim arises 

out of the rejection of the lease and by operation of bankruptcy law is deemed to be a pre-

petition claim.   

The Court requested supplemental briefing by the parties in light of issues and authorities raised 

in Ms. Adair's reply, including the decision Bruce v. Fazilit (In re Bruce) (Bankr. C.D. Cal. July 

12, 2018), No. 8:15-ap-01028, 2016 Bankr. LEXIS 2082 at *1 ("Bruce"). Among other 

authorities, Ms. Adair relies on Bruce, a Sixth Circuit Court of Appeals decision, Miller v. 

Chateau Communities, Inc. (6th Cir. 2002) 282 F.2d 874, and an opinion by a bankruptcy court 

in Ohio, In re Humbert (Bankr. N.D. Ohio 2017) 567 B.R. 512, which concluded any claim for 

"holdover" rent or damages based on the debtor holding over after rejection of the lease are pre-

petition claims subject to the discharge in bankruptcy.  

Empire relies on the rejection of the lease being treated as a "termination" of the lease, by which 

a holdover tenancy arose under California real estate law. Empire contends it is not seeking rent 

under the lease, but rent for Ms. Adair's occupancy of the property after the petition date which it 

contends is not a pre-petition claim under the Bankruptcy Code. 
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A. Automatic Stay and Lease Rejection 

 

The automatic stay arises when a bankruptcy case is filed. (11 U.S.C. § 362(a).) The automatic 

stay enjoins the commencement or continuation of various acts to collect or enforce "a claim 

against the debtor that arose before the commencement of the case under this title." (Id.) The 

automatic stay terminates as to an individual Chapter 7 debtor at the earliest of the date the 

case is closed or dismissed, or the date the debtor obtains a discharge. (11 U.S.C. § 

362(c)(2)(A)-(C).)  Empire's filing of the FAC did not violate the automatic stay, as the automatic 

stay had terminated by the date the FAC was filed. 

Empire alleges that the lease Empire and Ms. Adair entered into for Ms. Adair's lease of the 

premises was scheduled as an asset of Ms. Adair's bankruptcy estate. (FAC ¶¶ 14, 15.) 

Through the lapse of time without the Chapter 7 trustee assuming the lease by the statutory 

deadline, the Empire lease was "deemed rejected." (FAC ¶ 16; see 11 U.S.C. § 365(d)(4) 

[rejection of unexpired lease of nonresidential real property if not assumed by the trustee within 

the statutory deadline]; Pacific Shores Dev., LLC v. At Home Corp. (In re At Home Corp.) (9th 

Cir. 2004) 392 F.3d 1064, 1069, fn. 2 [rejection occurs with passage of time without assumption 

without the need for a court order]; In re Arizona Appetito's Stores, Inc. (9th Cir. 1990) 893 F.2d 

216, 219 [to the same effect, but addressing former version of the statute with a shorter 60-day 

assumption/rejection deadline].)  

B. Effect of Lease Rejection, and Treatment of Landlord's Claim Based on the 

Lease Rejection 

 

The Court does not accept as true, for purposes of the demurrer, Empire's allegation that the 

rejection of the lease in Ms. Adair's bankruptcy terminated the lease, as the allegation is a legal 

conclusion. (FAC ¶ 16; Blank v. Kirwan, supra, 39 Cal.3d at 318.) Empire's legal conclusion is 

inconsistent with both federal and state law regarding the effect of rejection of a real property 

lease in bankruptcy.  

Under 11 U.S.C. § 365(d)(4), rejection does not "terminate" the lease; rather, rejection has the 

same effect as a breach under nonbankruptcy law. (Mission Product Holdings, Inc. v. 

Tempnology, LLC (2019) __ U.S. ___, 139 S. Ct. 1652, 1666 ["[W]e hold that under Section 

365, a debtor's rejection of an executory contract in bankruptcy has the same effect as a breach 

outside bankruptcy."].) (See also McLaughlin v. Walnut Properties, Inc. (2004) 119 Cal.App.4th 

293, 300 [decided prior to Mission Product Holdings, but following the "emerging view that the 

rejection of an unexpired lease is no more than a breach and does not terminate the lease"].) 

The case In re Blackburn (Bankr. S.D. Cal. 1988) 88 B.R. 273, cited by Empire, addressed a 

personal property lease of a vehicle, but the Court reached a similar conclusion:  

Neither rejection of a lease under § 365(d)(1), nor entry of a 

discharge order terminates a lease. The effect of rejection of a 

lease is governed by 11 U.S.C. § 365(g), and termination of the 

lease is not a consequence of rejection. . . .  The effect of a 

discharge is governed by 11 U.S.C. § 524, which section is silent 

on the issue of lease termination. Section 365(g) provides that 
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rejection of an unexpired lease merely results in a breach of the 

lease. The consequences of a breach of a lease are, of course, 

determined by state law. In re Cochise College Park, Inc., 703 

F.2d 1339, 1348 (9th Cir. 1983).  

(Id. at 276.) (See also 11 U.S.C. § 365(g)(1) ["the rejection of an executory contract or unexpired 

lease of the debtor constitutes a breach of such contract or lease—(1) if such contract or lease 

has not been assumed under this section . . ., immediately before the date of the filing of the 

petition"]; First Ave. West Bldg., LLC v. James (In re OneCast Media, Inc.) (9th Cir. 2006) 439 

F.3d 558, 563 ["[T]he rejection of Debtor's unexpired lease constitutes a pre-petition breach of 

the lease agreement leaving Creditor with potential remedies under applicable state law. The 

statutory breach of contract simply put the estate in the position of a breaching party to the 

executory contract."].)  

The Bankruptcy Code gives a landlord the right to file a claim in the debtor's bankruptcy estate 

when its lease has been rejected under 11 U.S.C. § 365, and the claim will be allowed or 

disallowed in accordance with the provisions of the claim allowance statute based on its 

"deemed" pre-petition status. (11 U.S.C. § 502(g)(1) ["A claim arising from the rejection, under 

section 365 of this title . . . of an executory contract or unexpired lease of the debtor that has not 

been assumed shall be determined, and shall be allowed under subsection (a), (b), or (c) of this 

section or disallowed under subsection (d) or (e) of this section, the same as if such claim had 

arisen before the date of the filing of the petition."].) Section 502(b)(6) of title 11 addresses the 

allowance of the landlord's claim under a rejected lease. The statute provides that the Court 

shall allow a claim in the amount filed if no objection is made except to the extent that: 

(6) if such claim is the claim of a lessor for damages resulting from the 

termination of a lease of real property, such claim exceeds— 

(A) the rent reserved by such lease, without acceleration, for the 

greater of one year, or 15 percent, not to exceed three years, of 

the remaining term of such lease, following the earlier of— 

(i) the date of the filing of the petition; and 

(ii) the date on which such lessor repossessed or the lessee 

surrendered, the leased property; plus 

(B) any unpaid rent due under such lease, without acceleration, on 

the earlier of such dates. 

(11 U.S.C. § 502(b)(6).) 

Section 502(b)(6) of title 11 explicitly provides a claim for future rent arising under a rejected 

lease up the cap stated in the statute to be treated as a pre-petition debt allowable as a claim 

against the debtor's bankruptcy estate. This treatment is consistent with the broad definition of 

"claim" under the Bankruptcy Code, as noted in the Bruce decision. (See 11 U.S.C. § 101(5) 

[claim means "(A) right to payment, whether or not such right is reduced to judgment, liquidated, 

unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, 

secured, or unsecured; or [¶] (B) right to an equitable remedy for breach of performance if such 
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breach gives rise to a right to payment, whether or not such right to an equitable remedy is 

reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured, or 

unsecured."].) 

The effect of the discharge granted to a debtor in Chapter 7 is set forth in 11 U.S.C. § 727: 

a discharge under subsection (a) of this section discharges the 

debtor from all debts that arose before the date of the order for 

relief under this chapter, and any liability on a claim that is 

determined under section 502 of this title as if such claim had 

arisen before the commencement of the case, whether or not 

a proof of claim based on any such debt or liability is filed 

under section 501 of this title, and whether or not a claim 

based on any such debt or liability is allowed under section 

502 of this title. 

(11 U.S.C. § 727(c) [emphasis added].)  

The Bankruptcy Code enforces the discharge provision through the provisions of 11 U.S.C. 

§ 524(a). The statute enjoins creditors from pursuing a claim for personal liability of a debtor for 

any discharged debt after the bankruptcy concludes and voids any judgment obtained by a 

creditor at any time to the extent the judgment is for the personal liability of the debtor on a debt 

that was discharged. (11 U.S.C. § 524(a).) These authorities, coupled with Empire's allegations 

in paragraphs 14-17 of the FAC, effectively undercut Empire's position that its second cause of 

action is not a claim arising from the rejection of the lease that is subject to the discharge 

granted in Ms. Adair's bankruptcy case.  

Practical and policy reasons support this analysis. Empire's position in effect is that the rejection 

of the lease in bankruptcy operated as a retroactive termination of the lease effective on the 

date the bankruptcy petition was filed, giving rise to a retroactive post-bankruptcy tenancy at 

sufferance and liability by the debtor-lessee for rent damages from the date of bankruptcy if the 

lessee remains in possession under the lease after the petition date. (FAC ¶¶ 16, 17.) The 

position is contrary to the Bankruptcy Code's statutory scheme for the treatment of rejected 

leases set forth in the statutes cited above.  

The position is also contrary to the Bankruptcy Code's dual policies to grant the debtor or 

Trustee a post-petition "breathing spell" to analyze the debtor's assets through the automatic 

stay, the time provided for the debtor or trustee to assume or reject unexpired leases and 

executory contracts, and other provisions, and to give the debtor a "fresh start" by maximizing 

claims treated as pre-petition obligations and discharging those debts. (See generally Dawson 

v. Wash. Mut. Bank (In re Dawson) (9th Cir. 2004) 390 F.3d 1139, 1147 [automatic stay 

provides debtor a "breathing spell" from creditor action and protects the debtor's assets for the 

benefit of creditors; Hawkins v. Franchise Tax Bd. (9th Cir. 2014) 769 F.3d 662, 666 ["The 

Bankruptcy Code is designed to provide a 'fresh start' to the discharged debtor."]; McLaughlin v. 

Walnut Properties, Inc., supra, 119 Cal.App.4th 293, 299 [noting that the purpose of the 

Bankruptcy Code provisions authorizing a trustee to assume or reject executory contracts and 

leases is to allow the trustee to decide which contracts are beneficial to the debtor's estate].) 

Empire's position would essentially force a debtor who files bankruptcy to immediately vacate 
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the property on the petition date or risk creating a post-petition, non-dischargeable liability from 

that date forward for the occupancy of the property if the lease is later rejected. Empire cites no 

authority that supports its position that the provisions of the Bankruptcy Code and state law 

operate in this manner.  

The bankruptcy decisions relied on by Ms. Adair are only persuasive authority. Nevertheless, 

the proposition derived from those cases that so-called "holdover" damages from a lessee's 

post-petition occupancy of property under a pre-petition lease are part of a pre-petition claim 

arising from the lease rejection and discharged is well-supported in the statutes and case 

authorities cited above, and in light of the practical and policy implications of Empire's contrary 

argument. 

C. No Allegations in the FAC that Ms. Adair's Occupancy Was Other Than as 

Lessee under the Lease or that Landlord Terminated Ms. Adair's Rights Under 

the Lease 

 

In its supplemental pleading, Empire argues the claim it is asserting is not discharged because it 

is not based on the contractual rights under the lease for the lease payments but the reasonable 

rental value of the property. (Empire Suppl. Reply p. 3.) Empire has alleged no facts that 

indicate Ms. Adair's occupation of the premises when she filed her bankruptcy petition and 

thereafter was based on anything other her status as lessee under the lease Empire explicitly 

alleges in paragraph 14 Empire had entered into with Ms. Adair that became part of her 

bankruptcy estate on the petition date. (FAC ¶¶ 14-16.) Empire's FAC therefore does not allege 

facts that indicate its claim for rent for her occupancy is something other than a claim arising out 

of the rejection of the lease in bankruptcy, even though Empire alleges an amount for rent due 

that is different from what the lease provides.  

As In re Blackburn indicates, the consequences of a breach of the lease are determined under 

state law. Plaintiff cites Civil Code § 1951.2 which states in pertinent part, "Except as otherwise 

provided in Section 1951.4, if a lessee of real property breaches the lease and abandons the 

property before the end of the term or if his right to possession is terminated by the lessor 

because of a breach of the lease, the lease terminates." (Civ. Code § 1951.2(a) [emphasis 

added].) Based on the allegations of the FAC, Ms. Adair's alleged "wrongful" occupation of 

the premises appears to be based on the allegation the lease was terminated by the rejection of 

the lease in the bankruptcy case, which is legally incorrect under the foregoing authorities. 

(FAC ¶¶ 16, 17.) Empire does not allege that Empire terminated Ms. Adair's lease after the 

bankruptcy was filed or after the deemed rejection of the lease; under the quoted provisions of 

Civil Code § 1951.2, Ms. Adair's conduct terminated the lease when she both breached the 

lease through the rejection of the lease and she abandoned the premises to the landlord on 

October 26, 2020.  

Empire does not allege any termination event other than the lease rejection as the basis for 

"termination" of the lease and the basis for the claim for rent against Ms. Adair beginning on 

the date of her bankruptcy. (FAC ¶ 16.) The other facts alleged in this cause of action based on 

Ms. Adair's breach of the covenant to pay rent and abandonment of the property on October 26, 

2020 would effect a termination of the lease under Civil Code § 1951.2(a) upon the surrender of 
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the premises. Under the facts alleged, if the termination of Ms. Adair's lease did not occur until 

October 26, 2020, the tenancy at sufferance would not arise until that date and its claim for rent 

prior to that date would not be supported by the facts alleged in light of Civil Code § 1951.2 or 

the authorities cited by Empire.  

The cases cited by Empire supporting its tenancy at sufferance theory are inapposite. Aviel v. 

Ng (2008) 151 Cal.App.4th 809 involved a lease that was subordinate to a deed of trust on the 

property. The Court held the lessees were holdover tenants under applicable state law because 

the foreclosure when completed terminated the subordinated lease, leaving the lessees with no 

rights other than "naked possession." (Id. at 820.) Colyear v. Tobriner (1936) 7 Cal.2d 735 

involved a lease which had a renewal option. The dispute was whether the lessee had validly 

exercised the renewal option after the expiration of the regular term of the lease. The Court 

concluded that the lessee had not properly exercised the option, and rejected the landlord's 

argument that when the lessee held over after expiration of the lease, the lessee was liable for 

the higher rental payment the landlord had demanded as a condition to the renewal of the lease. 

(Id. at 741-742.) Empire refers to Ms. Adair as a "holdover" tenant, but a holdover tenancy 

arises after the expiration of a lease as Colyear v Tobriner reflects.  

Conclusions Regarding Defendant's Grounds for Demurrer 

For the reasons set forth above, the Court sustains Defendant's demurrer to the second cause 

of action on the ground that based on the facts alleged in the FAC, Empire's claim arises out of 

rejection of the lease in Ms. Adair's bankruptcy, the rejection was only a breach and not a 

termination, and the claim asserted by Empire is deemed to be a pre-petition claim discharged 

under 11 U.S.C. §§ 365(d)(4), 502(b)(6), 502(g)(1), 524(a), and 727(c), regardless of whether 

Empire filed a proof of claim in Ms. Adair's bankruptcy. Though the Court has doubts that 

Empire can allege facts to support its claim for tenancy at sufferance based on the facts Empire 

has alleged in paragraphs 14-17 of the FAC, because this is the first challenge to the sufficiency 

of the pleading, the Court will allow Empire leave to amend if it can do so without violation of 

the sham pleading rule. (See Smyth v. Berman (2019) 31 Cal.App.5th 183, 195-196.)  

The Court rejects Defendant's other grounds for demurrer. The FAC was filed after Ms. Adair's 

bankruptcy case was closed and therefore after the automatic stay had terminated. Any failure 

by Empire to file a proof of claim in the bankruptcy is not a fact pleaded in the FAC or subject to 

judicial notice based on the record before the Court, and is not relevant under the foregoing 

authorities. Ms. Adair's arguments regarding the facts alleged in the FAC which she disputes are 

not properly considered on demurrer. 
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21.  TIME:  9:00   CASE#: MSN21-1285 
CASE NAME: OURA VS. DOB HOLDINGS 
HEARING ON MOTION TO/FOR QUASH PETITION AND FOR SANCTIONS PER 
CRC 2.30 FILED BY DOB HOLDINGS, LLC, A AND A SENIOR LIVING 
* TENTATIVE RULING: * 
 
  Respondent DOB Holdings, LLC; A&A Health Services, LLC; AAHS San Pablo, LLC; 
AAHS Management, LLC; A&A Living, LLC, A and A Senior Living Management, LLC’s 
(collectively, “Respondent Companies”) Motion to Quash Service of Petition is granted.  
The Request for Sanctions is denied. 
 
Background 

 Petitioner Kyle Oura holds a financial stake and management interest in Respondents 

Companies. After attempted buyouts by Respondent Dominici and several requests for infusion 

of cash from Petitioner, Petitioner requested to the see the books and records of Respondent 

Companies.  The request was made pursuant to Corporations Code § 17704.10, which provides 

in part: 

 (b) Each member, manager, and transferee has the right, upon reasonable 
request, for purposes reasonably related to the interest of that person as a 
member, manager, or transferee, to each of the following: 

(1) To inspect and copy during normal business hours any of the records 
required to be maintained pursuant to Section 17701.13. 

(2) To obtain in writing from the limited liability company, promptly after becoming 
available, a copy of the limited liability company’s federal, state, and local income 
tax returns for each year. 

 Petitioner maintains Respondents have not provided access and seeks a writ of 

mandate commanding Respondents to comply with Corporations Code § 17704.10. 

Motion 

 Pursuant to Code of Civil Procedure § 418.10(a)(1), Respondents specially appears to 

quash the petition for sanctions pursuant to CRC, Rule 2.30.  Respondents move to quash the 

service on several grounds. First, the Petition was filed with the Court on July 8, 2021, but 

Petitioner failed to obtain from the Clerk conformed copies of the Summons or a Civil Case 

Cover Sheet in compliance with CCP § 412.20 and CRC, Rule 3.220.     

 Secondly, the service of process was defective.  In California, service of process must 

be effected through authorized methods only.  For personal service on a limited liability 

company, service is made on “the person designated as agent for service of process in a 

statement filed with the Secretary of State or… a general manager, or a person authorized by 

the association to receive service of process.” (Code Civ. Proc., § 416.40(b).)   Here, according 

to the Proof of Service, seven copies of the Petition were dropped off at the Respondents’ 
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business office with an employee, who was not agent for service of process; he was not 

authorized to accept service of process; and that employee no longer works for company.   

 In addition to ineffective service, Respondent argues Petitioner’s process servicer falsely 

represented that he had personally served each of the LLC Respondents.   

 Next, CRC, Rule 3.220 provides for sanctions for failure to file a case cover sheet.  

Respondents seeks sanctions in the amount of $3,210 for Petitioner’s failure to file a civil case 

cover sheet and filing of false proofs of service.   

 Petitioner opposes the motion on the ground it is moot and unnecessary.  Petitioner 

admits that the civil cover sheet was inadvertently not filed or served with the Petition.  

Petitioner’s counsel declares she informed Respondents’ counsel that an amended petition 

would be filed and served with a civil case cover sheet and summons.  (Decl. of Ashley Ayad, 

¶ 14.) She requested the motion be withdrawn.  However, Respondents’ counsel was unwilling 

to withdraw the motion to quash until served with the amended petition and she could verify that 

all defects were addressed.   

 While the Court believes the parties should have worked this out, without judicial 

intervention, Petitioner has not cured the defects.  “When a defendant challenges that 

jurisdiction by bringing a motion to quash, the burden is on the plaintiff to prove the existence of 

jurisdiction by proving, inter alia, the facts requisite to an effective service.” (Dill v. Berquist 

Construction Co. (1994) 24 Cal.App.4th 1426, 1439-1440.)  Even though Respondents are the 

moving party on the motion to quash, Petitioner has the burden to prove the validity of service 

and existence of jurisdiction by preponderance of the evidence. Petitioner has to establish that 

all necessary jurisdictional criteria are met, by proving facts requisite to an effective services. 

(Summers v. McClanahan (2006) 140 Cal.App.4th 403, 413.)  Here, Petitioner has not meet his 

burden.  Therefore, the motion to quash is granted. 

 As to sanctions, under CRC, Rule 3.220 states, “Failure of a party or a party's counsel to 

file a cover sheet as required by this rule may subject that party, its counsel, or both, to 

sanctions under rule 2.30.”  “Attorney fees cannot be imposed as a monetary sanction for 

attorney misconduct without specific statutory authorization (or an agreement of the parties). 

(Sino Century Development Limited v. Farley (2012) 211 Cal.App.4th 688, 694.)   

 Rule 2.30(b) authorizes the court to impose reasonable monetary sanctions for violating 

a rule of court. (Sino at p. 691.)  However, “[R]ule 2.30 does not authorize full compensation of 

all attorney fees incurred as a result of a rules violation, but only authorizes the court to award 

reasonable attorney fees incurred in connection with the proceedings in which the aggrieved 

party seeks sanctions.” (Sino Century Development Limited v. Farley (2012) 211 Cal.App.4th 

688, 691.) In other words, “Rule 2.30(d) authorizes the court to award reasonable attorney fees 

incurred in connection with the motion for sanctions, not attorney fees incurred as a result of the 

rule violation.” (Sino at p. 698.) 

 According to Sino, Respondent would only be entitled to attorney’s fees for bringing the 

motion for sanction for failure to include the civil case sheet, not for attorney time spent on the 

motion to quash for ineffective service or process, or for sanctions for filing the process 
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servicer’s false proof of service. Here, Petitioner recognized the error and offered to correct the 

mistake without court intervention, but Respondent refused to withdraw the motion.  The Court 

has reviewed the Reply and Ms. Ziemianek’s reply declaration and understands the 

Respondent’s efforts to avoid a hearing on this motion, but nonetheless declines to grant 

sanctions for the rule violation. 

 

  

22.  TIME:  9:00   CASE#: MSN21-1411 
CASE NAME: METAS VS COLLATERAL COORDINATO 
HEARING ON DEMURRER TO UD COMPLAINT - UNLTD JURIS of METAS FILED 
BY COLLATERAL COORDINATOR, INC. 
* TENTATIVE RULING: * 
 

 Defendant’s demurrer is overruled.  Defendant shall file and serve its Answer on or 

before October 18, 2021.  (See CCP § 1167 (5 days to respond in unlawful detainer action); 

CRC 3.1320 (g).) 

This is an unlawful detainer action involving a commercial lease.  Plaintiff’s claim for 
possession is based on two notices:  one conditional, giving defendant three days to pay 
$50,450.00 in back rent or quit possession; the other unconditional, requiring defendant to quit 
regardless of whether current in paying rent, because defendant allegedly breached provisions 
of the lease requiring it not to maintain a nuisance or commit waste.   

 
Defendant argues that basing the action on two separate notices served the same day is 

improper because the two notices are confusing and create uncertainty about how defendant is 
to respond.  Defendant further argues the unconditional notice fails to state a claim because the 
court should determine based on the pleadings that defendant did not commit waste or maintain 
a nuisance.  For the reasons stated below, court rejects these arguments and overrules the 
demurrer. 

 
Multiple notices 
 
Code of Civil Procedure section 1161 states that a tenant is guilty of unlawful detainer  

 
2.When the tenant continues in possession . . . without the 
permission of the landlord . . . after default in the payment of rent, 
pursuant to the lease . . . and three days’ notice . . . in writing, 
requiring its payment, stating the amount that is due . . . shall have 
been served upon the tenant . .  
 
3. When the tenant continues in possession . . . after a neglect or 
failure to perform other conditions or covenants of the lease . . . 
than the one for the payment of rent, and three days’ notice . . . 
in writing, requiring the performance of those conditions or 
covenants, or the possession of the property, shall have been 
served upon the tenant . . .  
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4. Any tenant . . . committing waste upon the demised premises, 
contrary to the conditions or covenants of the lease, or 
maintaining, committing, or permitting the maintenance or 
commission of a nuisance upon the demised premises or using 
the premises for an unlawful purpose, thereby terminates the 
lease, and the landlord . . . shall upon service of three days’ notice 
to quit upon the person or persons in possession, be entitled to 
restitution of possession of the demised premises under this 
chapter. . . . (Emphasis added.) 

 
Two notices are attached to the Complaint.  The first (Exhibit 2) states that defendant 

is given three days to pay rent or quit.  That notice is conditional and appears to be issued 
under CCP § 1161 (2).  The second (Exhibit 2, p. 3) states that defendant unconditionally must 
quit the premises because it “has allowed or created a health and safety hazard by leaving 
unattended vehicles on the property, flammable brush and junk on the property and allowing or 
creating a public nuisance on the Premises.”  (Ibid.)  That notice appears to be issued under 
CCP § 1161 (4). 

 
A defendant may demur to a Complaint in an unlawful detainer action.  (See CCP 

§ 1170.)  The court may sustain a demurrer only if a defect appears on the face of the pleading 
together with facts of which it may take judicial notice.  (Rea v. Blue Shield of California (2014) 
226 Cal.App.4th 1209, 1223.)  The “face of the pleading” includes exhibits attached to the 
complaint. (Frantz v. Blackwell (1987) 189 Cal.App.3d 91, 94.) 

 
The court rejects defendant’s argument that there is something inherently improper 

about serving two evictions notices on the same day, one conditional and one unconditional.  
The statute provides alternate grounds to evict a tenant.  It does not require a landlord 
proceeding under multiple grounds to combine all grounds in a single notice.  What defendant 
had to do within three days was clear:  pay all overdue rent mentioned in the first notice and 
prove, by eliminating them, that the other alleged problems did not result in a substantial or 
permanent reduction in the value of the property.  That might mean defendant would be evicted 
even though it paid all the overdue rent.  But that would occur only if he had committed waste or 
maintained a nuisance.  As a strategy, a defendant might not wish to pay back rent on a 
premises it would have to quit for some other reason anyway, but the back rent would be owed 
nonetheless, whether in an unlawful detainer action or a separate action for breach of contract.   

 
Further, defendant cites no legal authority for the proposition that the Complaint fails to 

allege a cause of action because it attaches a conditional and an unconditional notice to quit 
that were served the same day.  None of the authorities it cites stands for that proposition.  
Webb v. Jones (1927) 88 Cal.App. 20, 33-34, said that the plaintiff must bring himself clearly 
within the terms of the statute, but the issue was not whether the notices were sufficient under 
the statute.  That was not the issue in the other cases either.  In Harris v. Bissell (1921) 54 Cal. 
App. 307 the issue was whether the clear terms of the unlawful detainer statue permitted a claim 
for damages to be presented in the action; in Iburg v. Fitch (1881) 57 Cal. 189, whether the 
clear terms of the statute permitted the trial court to issue a judgment that had the effect of 
denying the subtenant the opportunity to pay the judgment within five days to avoid the 
forfeiture; and in Superior Motels, Inc. v. Rinn Motor Hotels, Inc. (1987) 195 Cal.App.3d 1032, 
whether the clear terms of the statute permitted certain remedies. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/13/21 

 
 

- 29 - 

 
Waste and Nuisance 
 
CCP § 1161 (4) permits service of an unconditional notice to quit (1) for waste in 

violation of the terms of the lease; and (2) for nuisance.  Defendant argues the Complaint fails to 
allege “incurable nuisance or waste” (Opening Brief at 3:27-28), but section 1161 (4) does not 
contain the word “incurable,” and defendant cites no case that holds the word “incurable” is read 
into that section as to either waste or nuisance.  Paragraph 13.1 (c) of the Lease describes the 
commission of waste or a nuisance as a breach, but does not mention “incurable” waste or 
nuisance either.  (See Ex. 1 to Complaint, p. 12.)   

 
The Practice Guide that defendant cites advises that a trier of fact may be loath to 

declare a forfeiture for curable waste or nuisance, not that the trier of fact must not do so, or that 
incurable waste or nuisance must be pleaded.   

 
Defendant argues that the facts pleaded simply do not amount to waste, because they 

do not allege a substantial or permanent reduction in the property’s market value, citing Freeze 
v. Brinson (1991) 3 Cal.App.4th Supp. 1, 4-5.  Freeze makes clear that the use of the disjunctive 
is intentional and that either a substantial or a permanent reduction in market value will suffice.  
(Freeze, supra, at 4.)  The court reversed the judgment there because “respondent offered no 
evidence at all of the change, if any, in the market value of the premises.”  Even if it seems 
implausible to this court that unattended vehicles, flammable brush, and junk would substantially 
lower the market value of plaintiff’s property, the court must accept the allegation of waste as 
true even if implausible.  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 
593, 604.) 

 
In any event, the Complaint also alleges a nuisance.  A nuisance is “Anything which 

is injurious to health . . . or is indecent or offensive to the senses, or an obstruction to the 
free use of property, so as to interfere with the comfortable enjoyment of life or property . . .”  
(CC § 3479.) 

 
The court cannot say as a matter of law that maintaining flammable brush on a property 

in California in the summer does not amount to nuisance.  Thus, the Complaint adequately 
alleges nuisance even if it does not adequately allege waste. 

 

  

23.  TIME:  9:00   CASE#: MSN21-1535 
CASE NAME: ROSEN VS. MORGAN STANLEY & CO 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD AND EXPUNGE 
COMPLAINT FILED BY GARY JON ROSEN 
* TENTATIVE RULING: * 
 
The petition to confirm the arbitration award and expunge the FINRA Dispute Resolution from 
petitioner’s record is granted. The court will sign the order and judgment provided. 
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24.  TIME:  9:00   CASE#: MSN21-1565 
CASE NAME: IN RE: ETHAN BRAVO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 

 

  

25.  TIME:  9:05   CASE#: MSC17-00093 
CASE NAME: FELIX THE VS ZENAIDA MENDOZA 
HEARING ON MOTION TO/FOR RENEWED MOTION FOR ATTY FEES RE SPCL 
MTN TO STRIKE FILED BY IRA RESOURCES FBO RICHARD M GLANTZ 
* TENTATIVE RULING: * 
 
Cross-defendant IRA’s motion for attorney fees is granted in part and denied in part. 
 
IRA appealed this court’s ruling denying its special motion to strike three causes of action in 
Justin Mendoza’s cross-complaint. The appellate court primarily affirmed this court’s order, 
allowing the three causes of action to remain. The appellate court, however, did agree to strike 
limited language (two identical phrases and a single paragraph). While IRA’s success was 
limited, the court cannot say that the result is “so insignificant as to render no practical benefit.” 
Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 339. Accordingly, IRA is 
entitled to fees “incurred in moving to strike the claims on which [it] prevailed, but not fees and 
costs incurred in moving to striking the remaining claims.” Id.  
 
IRA bears the burden of establishing entitlement to the award and of documenting the 
appropriate hours spent and the reasonableness of the hourly rates. 569 E. County Blvd., LLC 
v. Backcountry Against the Dump, Inc. (2016) 6 Cal.App.5th 426, 432. The court is not required 
to award the amount requested by a litigant but instead is obligated to determine the reasonable 
fees related to pursuit of the successful claims and the motion. Id. The court may cast billing 
entries aside is they fail to meaningfully enlighten the court. IRMO Nassimi (2016) 3 Cal.App.5th 
667, 696. 
 
In support of its request for $24,370 in fees, IRA allegedly proffers the declaration of its attorney, 
Mr. Camp. But the court, like Mendoza, never received Mr. Camp’s initial declaration, only the 
declaration submitted on reply. In the moving papers, Mr. Camp claimed he is charging a 
“reduced” billing rate of $375/hour and asserts that he should receive $500/hour per the rates 
set forth in “Chapter 13 of the local rules for attorneys with over 20 years of experience.” 
Opening Memo, p.3:20. Chapter 13 “provides standard maximum attorney’s fees for 
guardianships, conservatorships and extraordinary probate services.” Of course, this is not a 
standard civil case and not a guardianship, conservatorship or specialized probate proceeding. 
The court finds $375/hour to be a reasonable rate for Mr. Camp’s services. 
 
In his reply declaration, Mr. Camp states that he initially sought $6,750 for his work. On reply, 
without explanation, Mr. Camp decided to increase his fees for the same work previously 
alleged to $9,000 ($500/hour x 18 hours).  The court will not accept this belated and inexplicable 
increase.  
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On reply, Mr. Camp claims to have spent half of his total time expended on the anti-SLAPP 
matters on the de minimis language he was able to strike. The court finds this unlikely and will 
award fees for one quarter of Mr. Camp’s total hours or 4.5 hours. At $375/hour, the court 
awards IRA $1,687.50 for Mr. Camp’s work on the successful challenges.  
 
IRA also submits the declaration of Mr. Johnson. Mr. Johnson initially worked on the file as a 
paralegal and then as a first year associate. Mr. Johnson seeks $75/hour for his paralegal work 
and $250/hour for his attorney time. The court accepts the hourly rate for paralegal time but 
finds the attorney rate inflated for a typical first year attorney. The court finds $175/hour to be a 
reasonable rate for Mr. Johnson’s attorney work.  
 
Mr. Johnson claims to have spent “approximately” 69 hours working on the case (24 as a 
paralegal and 45 as an attorney). He estimates that he spent 2/3 of his time on the successful 
claims. Given the absence of any billing entries or any analysis whatsoever, the court finds this 
claim inflated. The court will award one quarter of the total hours to the successful challenges. 
Accordingly, for Mr. Johnson’s time, the court awards $2,418.75 [(6 hours x $75 hour = $450) + 
(11.25 hours x $175/hour = $1,968.75)].  
 
IRA also submits the declaration of Mr. Robinson. Mr. Robinson spent “approximately” 4 hours 
on the anti-SLAPP motion at $225/hour and 8 hours on the fee motion at $275/hour. Like Mr. 
Johnson, Mr. Robinson appears to have passed the bar sometime during this litigation. The 
court finds $275/hour to be too high for a first year attorney, even one with an LLM in some topic 
and 30 years as a paralegal. The court finds $225/hour to be reasonable hourly rate for all of Mr. 
Robinson’s hours.  
 
Mr. Robinson initially failed to assign a percentage of his time to the successful challenges. On 
reply, he estimates he spent 1.5 hours on the successful challenges. The court will accept this 
estimate and awards $900 for Mr. Robinson’s time on the anti-SLAPP work. 
 
Mr. Robinson attests that he spent an additional 4.5 hours preparing the reply papers. The court 
will award all of Mr. Robinson’s claimed time on the motion (8 + 4.5 = 12.5 hours) at the rate of 
$225/hour for a total of $2,812.50.  
 
Adding it all up ($1,687.50 + $2,418.75 + $900 + $2,812.50), IRA is awarded $7,818.75 in fees. 
Mr. Mendoza is ordered to pay the fees within 30 days. 

 

 

 


